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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 27th day of October, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14019
V.

KEVI N A. CASS,

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG | NTERLOCUTORY APPEAL

By Order entered August 1, 1995,' the |aw judge granted,
over the Admnistrator's opposition, a request by the respondent
for an interlocutory appeal fromthe |aw judge's denial of his
nmotion for summary judgnment on the Adm nistrator's conplaint in
this proceedi ng, which charged a single violation of the "notor
vehi cl e action" reporting requirenent in section 61.15(e) of the
Federal Aviation Regulations.? The |aw judge's order does not
identify the issues in the denied notion for summary judgnent he

'A copy of the order, which does not bear a service date, is
at t ached.

°The conpl ai nt seeks a 60-day suspension of respondent's
certificates.
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believes require resolution by the Board or articul ate, as
required by Section 821.16 of the Board's Rules of Practice, 49
C.F.R Part 821,°% the undue prejudice the respondent woul d suffer
in the absence of the requested interlocutory appeal. Because we
concl ude, as discussed below, that the appropriateness of
interlocutory review has not been affirmatively denonstrated, the
appeal will be dism ssed and the case remanded for hearing.*

In his notion for sunmmary judgnent, the respondent argued
that the Adm nistrator's suspension order should not be sustained
because its issuance conflicted with provisions of the
Adm ni strative Procedures Act, the Federal Aviation Act and the
Adm nistrator's own internal adm nistrative policies on
enforcenent matters. W thout discussing the particulars of any
of the respondent’'s contentions, or the Admnistrator's detailed
response to them the |aw judge, by order entered July 13,
"overrul ed" the notion, opining only that the "issues raised by
the [notion] are ones that properly should be considered before

3Section 821.16 provides as foll ows:

8§ 821.16 Appeals fromlaw judge's interlocutory rulings and
not i ons.

Rul ings of |aw judges on notions may not be appealed to
the Board prior to its consideration of the entire
proceedi ng, except in extraordinary circunstances and with
the consent of the | aw judge who made the ruling. An appeal
shal |l be disallowed unless the | aw judge finds, either on
the record or in witing, that to allow such an appeal is
necessary to prevent substantial detrinment to the public
interest or undue prejudice to any party. |If an appeal is
all owed, any party nmay file a brief with the Board within
such tinme as the |law judge directs. No oral argunent wl|
be heard unless the Board directs otherw se. The rulings of
the I aw judge on notion may be reviewed by the Board in
connection with its appellate action in the proceeding,
irrespective of the filing of an appeal fromthe notion or
any action taken thereon.

“The Board's rule on interlocutory appeals inposes on a |aw
judge the duty to determ ne whether a party should be excused
fromthe general prohibition, universally endorsed by
adm nistrative and judicial fora alike, against appeals from
interimrulings in a case; that is, rulings that, for the nost
part, obligate a litigant to proceed despite having had a | egal
objection overruled. This duty is not discharged by a conclusory
determ nation that neither reveals the basis for a finding that
there is an issue the Board should review before the matter is
fully litigated, nor identifies the issue the |aw judge believes
warrants such review.
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the full National Transportation Safety Board and/or the
appropriate Federal Crcuit Court of Appeals.”™ The |aw judge
gave no reasons for his apparent belief that it would not be
appropriate for himto rule on the respondent's |egal argunents
in the first instance, and we can discern none.> Stated
differently, no basis apparent on the record or adverted to by
the | aw judge establishes that there were extraordi nary

ci rcunstances justifying the | aw judge's consent to this request
for premature Board review.

We al so find unpersuasive the | aw judge's apparent attenpt
to identify some adverse inpact that m ght befall the respondent
if an interlocutory appeal were not allowed. In this connection,
the I aw judge, albeit having rejected respondent's challenge to
the Adm nistrator's suspension order, suggests that undue
prejudice results fromthe fact that the respondent and others
will continue to face possible suspension of their certificates
for failure to conply with the reporting requirenent in FAR
section 61.15(e) unless the Board or a court agrees with the
respondent that the Admnistrator's pursuit of a suspension for a
violation of the regulation in this case is neither |awful nor
fair: "The pronpt resolution of the issues raised in
Respondent's [notion] can prevent undue prejudice to this
Respondent and others in the aviation community if the issues
rai sed" are sustained.® To the extent we understand the | aw
judge's point, which is not the one the respondent pressed in
seeking relief, we do not concur that the risk to others of
prosecution under the regulation or respondent's need to defend
agai nst a charge under it in this proceeding anobunts to
prejudi ce, undue or otherwise, so as to justify interlocutory
relief. The respondent's belief that he has identified reasons
why no suspensi on should be sustained for any breach of the
regul ati on he may have conmtted does not establish that he, or
anyone el se subject to the regulation, wll suffer injury of any
kind, much less irreparable harm if required to litigate the
matter fully at the hearing | evel before being able to present
t hose reasons to the Board.

As to the respondent's expressed concern that he needed to

®The parties' pleadings contained no suggestion that any of
the issues presented by the notion for sunmary judgnent were not
suitable for disposition by the |aw judge. To the contrary, the
respondent’'s request for an interlocutory appeal registered his
belief that the | aw judge possessed the requisite authority to
rule on the substantive questions posed by the notion, a
proposition the Adm nistrator did not dispute.

®'n the context of the law judge's two orders, we understand
his use of the termoverrule to nmean "deny" and sustain to nean
"grant."
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ask for interlocutory review in order to preserve his severa

| egal objections to the suspension order, the clear |anguage of
Section 821.16 should have dispelled any such belief: "[t]he
rulings of the |l aw judge on notion may be reviewed by the Board
in connection with its appellate action in the proceeding,
irrespective of the filing of an appeal fromthe notion or any
action taken thereon" (enphasis added). It was thus not
sufficient for the respondent to assert, in his request for an
i mredi ate appeal, that, given the law judge's ruling, the only
issue left for hearing was the matter of sanction, for absent
sone indication explaining how resolution of issues related to
sanction in advance of the Board' s review of the denied notion
for summary judgnment woul d negatively inpact on him there
appears to have been no basis on which the | aw judge coul d
conclude that an interlocutory appeal nust be permtted in order
to spare the respondent undue prejudice.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The order of the law judge granting an interlocutory
appeal is reversed,

2. The interlocutory appeal is dism ssed; and
3. The case is remanded to the | aw j udge.

HALL, Chairman, FRANCI S, Vice Chai r man, HAMVERSCHM DT and GOGLI A,
Menmbers of the Board, concurred in the above order.



